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Abstract 

The ASEAN Guidelines on Competition Policy are not binding and do not compel member states to adopt a 

unified or consistent set of competition laws. This has been interpreted by some as a short-coming in the 

ability of the Guidelines to further the economic integration of the region. This paper considers this 

proposition and concludes that the guidelines reflect the need to take account of the diversity of the ASEAN 

member states and the resistance that a compulsory set of rules would likely have encountered. By setting 

out the fundamental requirements of sound competition law, while also allowing member states to tailor their 

laws to meet their individual objectives and resource limitations, the Guidelines provide a practicable 

approach to achieving region-wide competition policies, including laws. The next phase of competition law 

development in the region is likely to include a push towards greater harmonisation. In this regard, the 

Guidelines may provide a useful road map for such future evolution. 

Introduction 

In December 1997, the Association of Southeast Asian Nations (ASEAN) Leaders made a decision to 

transform the ASEAN region into a stable, prosperous, competitive region with equitable economic 

development as well as reduced poverty and socio-economic disparities. In 2003, the ASEAN Leaders 

agreed to the establishment by 2020 of the ASEAN Community, which is to comprise: the ASEAN Economic 

Community (AEC); the ASEAN Security Community; and the ASEAN Socio-Cultural Community. 

In 2007, the ASEAN Leaders committed to accelerating the establishment of the ASEAN Community by 

2015. In particular, the Leaders committed to the establishment of the AEC and the free movement of goods, 

services, investment, skilled labour and capital within the region. The AEC is to establish ASEAN as a single 

market and production base and, as a result, make the region more dynamic and competitive.  

One of the cornerstones of the AEC is the implementation of competition policy by each of the Member 

States by 2015. In order to assist this process, in 2010, ASEAN published the ASEAN Regional Guidelines 

on Competition Policy (the Guidelines), with the following stated objective:1 

The Guidelines on Competition Policy is a pioneering attempt to achieve the stated goal of ensuring 

ASEAN as a highly competitive economic region as envisaged in the ASEAN Economic Community 

(AEC) Blueprint, in particular the introduction of nation-wide Competition Policy and Law by 2015…It 

seeks to enhance and expedite the development of national competition policy within each ASEAN 

Member State. 

Competition policy in this context includes, but is not limited to, competition laws. The Guidelines define 

competition policy as follows:2 

Competition policy can be broadly defined as a government policy that promotes or maintains the 

level of competition in markets, and includes government measures that directly affect the behaviour 

of enterprises and the structure of industry and markets. Competition policy basically covers two 

elements: 

 The first involves putting in place a set of policies that promote competition in local and 

national markets, such as introducing an enhanced trade policy, eliminating restrictive trade 

practices, favouring market entry and exit, reducing unnecessary governmental 

interventions and putting greater reliance on market forces. 

 The second, known as competition law, comprises legislation, judicial decisions and 

regulations specifically aimed at preventing anti-competitive business practices, abuse of 

market power and anti-competitive mergers. 

                                                      
1 Page i. 

2 Page 3. 
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The Guidelines are based on international best practices as well as the experiences of ASEAN member 

states. In contrast to the ‘hard law’ approach of some other regional alliances (such as the EU, NAFTA, 

MERCOSUR and CAN), ASEAN has opted for a ‘soft law’ approach. According to Luu3 this is because it is 

constrained by (1) the traditional “ASEAN way” (2) the diversity in economic conditions and competition 

regimes among its members; and (3) the lack of a supranational body to enforce common competition rules, 

or, at least, a mechanism for dispute resolution. 

At the time the Guidelines were published, Indonesia, Thailand, Singapore, Vietnam and Malaysia had 

enacted general competition laws and the Philippines had sectoral-based competition laws. Since then, 

Myanmar has enacted its competition law and the Philippines, Brunei, Cambodia and Laos PDR have 

general competition laws in draft form.  

The extent to which the competition laws of the ASEAN countries reflect the legal framework set out in the 

ASEAN Guidelines varies, and is summarised in the appendix. It can be seen that the competition laws that 

have been enacted by the Member States to date vary in terms of the objectives of the law, the legal 

provisions and the application of per se versus rule-of-reason standards. The form and quantum of the 

sanctions specified in the laws also varies between countries. 

Given these variations, one criticism that has been raised in relation to the Guidelines is that they do not go 

far enough in promoting regional integration, as they stop short of specifying a required set of laws and 

accompanying procedures. It has been suggested that regional cohesion would be better encouraged by a 

more prescriptive set of ASEAN competition laws, which would also have the effect of making it easier for 

businesses to operate within the region.4 

This paper considers this proposition in the context of the importance of competition policies to the economic 

integration of the region as well as the competitiveness and development of individual countries.  

Importance of competition policy to economic integration 

Establishing competition policies, including competition laws, throughout the region by 2015 has been 

identified as a key requirement for achieving the envisaged the AEC, which is to be characterised by:5 

a) a single market and production base; 

b) a highly competitive economic region; 

c) a region of equitable economic development; and 

d) a region fully integrated into the global economy. 

Competition laws have a major role to play in the process of ASEAN regional integration by advancing the 

achievement of all four of these targeted AEC features. Effective competition policies encourage efficient 

market conduct and promote overall productivity and competitiveness. Competition pushes businesses to be 

more efficient, innovative and responsive to consumer needs.  

Being exposed to competitive forces not only improves the competitiveness of businesses in their respective 

localities but also provides the impetus for companies to grow and take on global competitors on the 

international front. Sound competition policy also helps attract foreign investment by providing confidence 

that investors will be competing on a level playing field. 

At the same time, effectively implemented competition laws are critical for protecting the consumers and 

businesses of member countries against anti-competitive conduct that might otherwise result as economies 

are increasingly opened to trade and investment. In particular, the reduction in barriers to trade and 

                                                      
3 Huong Ly Luu (2012), “Regional Harmonization of Competition Law and Policy: An ASEAN Approach”, Asian Journal of International 

Law, 2, pp 291-321. 

4 See for example Pornchai Wisuttisak and Nguyen Ba Binh (2012) ASEAN Competition Law and Policy: Toward Trade Libreralization 
and Regional Market Integration, ICIRD, page 14. 

5 ASEAN Economic Community Blueprint (2008), page 6. 
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investment generates a need for effective protection against anti-competitive conduct by the transnational 

corporations located in the region.6  

Achieving these fundamental benefits of competition policy does not require that the competition laws in the 

region be harmonised. The ways in which effective competition laws are able to facilitate the development 

the AEC, regardless of whether they consistent across the region, are summarised in the following table.  

Table 1  Contribution of Competition Policy to Regional Integration 

AEC Objective Contribution from competition policy 

Single market and 

production base 

 Reduces barriers to entry and other impediments to free trade 

 Levels the playing field for local and regional firms and individuals 

 Allows the efficient reallocation of factors of production 
 

Highly competitive 

economic region 

 Improves efficiency generally 

 Encourages efficient scales of production in efficient locations 

 Improves the responsiveness to consumer requirements 
 

Region of equitable 

economic development 

 Protects local businesses and consumers against anti-competitive 
conduct of MNCs 

 Encourages overall economic development through competitive 
process 

 Protects the interests of consumers 
 

Region fully integrated 

into the global economy 

 By improving efficiency, improves regional firms’ ability to compete 
globally 

 Increases the attractiveness of the region to foreign investors 
 

 

Reasons for tailoring competition policy 

Whilst competition policies are a crucial factor for progressing regional integration, such integration is not the 

only, or even necessarily the most significant, objective behind implementing these policies.  

Competition policy is fundamentally aimed at promoting and protecting the competitive process. In doing so, 

it contributes to economic efficiency, economic growth and development, and consumer welfare. Competition 

laws provide a mechanism to monitor and control the behaviour of private entities, protecting consumers 

from anti-competitive practices that may be to their detriment. 

In addition to these central objectives, competition policy can potentially be tailored to accommodate second-

order goals. Regional integration may be one such objective. Depending on the nature of the economy, an 

implementing government may also wish to promote or protect: small businesses; technological 

advancement; innovation; industrial diversification; environmental protection; job creation; and so on. 

Such second-order objectives may sometimes be in conflict with the main focus of competition law (at least 

from an economists’ perspective) of improving economic efficiency, or in conflict with one another. 

                                                      
6 See for example Lawan Thanadsillapakul (2003) The Harmonisation of ASEAN Competition Laws and Policy from an Economic 

Integration Perspective, Thailand Law Forum: Law Analysis and Features on Southeast Asia  
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For example, in regard to the objective of regional integration, Jones and Suffrin (2011)7 note that the goals 

of market integration and consumer welfare sometimes conflict. Lee and Fukunaga (2013)8 also postulate 

that, in the cases of the ASEAN member states, national development and competitiveness objectives may 

conflict with a regional integration objective. For example, a country’s resolve to make its industry 

competitive internationally via ensuring larger domestic production (in order to achieve economies of scale) 

may restrict imports. In addition, the inter-penetration of new markets may require marketing expenses that 

can only be recovered via retail price maintenance or territorial restrictions, which are often considered anti-

competitive practices. 

Marco Colino (2011)9 considered the emphasis placed on regional integration in the EU and concluded that 

there has been a lack of economic reasoning in the decisions dealing with agreements that contain 

restrictions to free cross-border trade. She opined that in the long term, overlooking important efficiency 

considerations may be detrimental. However, she also noted that policies have changed over the years as 

integration became more firmly entrenched, resulting in increasingly relaxed attitudes towards agreements 

that may be counter to regional integration but are nonetheless efficient. 

Such conflicts suggest that ASEAN member states will need to make appropriate trade-offs between the 

multiple objectives of competition policy when establishing laws that are appropriate for their individual 

country needs. As is often noted, the member states of ASEAN vary widely, suggesting that the trade-offs 

made by one country will not necessarily be appropriate for another. The following table compares measures 

of the size, income and industrialisation of the ten countries and highlights the large disparity between them. 

Table 2  Comparison of Economic Features of the ASEAN Nations 

Member State 2014 population 

(millions)1 

2013 Current GDP 

($US billions)2 

2013 Per capita 

GDP ($US 

thousands)2 

2010 Competitive 

industrialisation 

index3 

Brunei  0.4 16.1 38.5 NA 

Cambodia 15.4 15.2 1 0.0160 

Indonesia 252.8 868.3 3.5 0.0823 

Laos PDR 6.9 11.2 1.7 NA 

Malaysia 30.2 313.2 10.5 0.1834 

Myanmar 53.7 NA NA NA 

Philippines 100.1  272.1 2.8 0.0726 

Singapore 5.5 297.9 55.2 0.3456 

Thailand 67.2 387.3 5.8 0.1712 

Vietnam 92.5 171.4 1.9 0.0540 

Sources: (1) worldometers.info (2) The World bank (3) United Nations Competitiveness Industrial Performance Report 2012/13  

                                                      
7 Alison Jones and Brenda Sufrin (2011) EU Competition Law: Text, Cases and Materials (fourth ed), Oxford University Press, page 43 

8 Cassey Lee and Yoshifumi Fukunaga (2013) ASEAN Regional Cooperation of Competition Policy, ERIA Discussion Paper Series, 
ERIA-DP-2013-03, page 11. 

9 Sandra Marco Colino (2011) A Critical Analysis of Regional Integration as a Goal of Competition Law: The EU and ASEAN 
Experiences. 
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Lee and Fukunaga (2013)10 provide the following summary of the objectives of general competition laws that 

had been implemented by ASEAN countries as at 2013. 

Table 3  Comparison of Economic Features of the ASEAN Nations 

Member state Efficiency Consumer 

Welfare 

Economic 

Development 

Competitiveness Free and Fair 

Trade 

Indonesia    (firms)  

Malaysia      

Singapore    (economy)  

Thailand      

Vietnam      

 

With such variation in the state and size of the economies, let alone the political, cultural and legal 

landscapes, it is not surprising that the member states have differing objectives for their competition policies, 

or that the concept of a centralised competition authority would likely be met with considerable resistance by 

some Member States. The Guidelines recognise this feature of the region, noting that each Member State 

may decide which objectives it wishes to pursue, taking account its own national competition policy needs.11 

There are three aspects of the economy in particular that may bear on the objectives of competition law, and 

therefore their drafting and application: 

 the stage of development of the economy; 

 the size of the economy; and 

 the resources available to the competition enforcement authority. 

Considering first the issue of economic development, while competition policies are critical for facilitating the 

ability of the firms in developing nations to compete effectively in open markets, some argue that policies that 

are transplanted from developed countries may be less effective than tailored policies or laws. While there 

appears to be general consensus that competition policy is essential for developing countries to improve 

their participation in a competitive market, there is also recognition that trade-offs may exist and that 

competition policies should take these into account.  

For example, Lachmann (1999) noted:12 

The experience of many developing countries supports the view that in the long run competition 

enhances competitiveness and development, and in the short run government support of national 

industries in their quest to be internationally competitive can be crucial. 

Lachman goes on to suggest that many regional integration attempts have failed because the more 

advanced economies were the winners of the integration and the weaker ones ‘lost out’. He concludes that 

this justifies the use of policies to foster the competitiveness of national industries.13  

                                                      
10 Cassey Lee and Yoshifumi Fukunaga (2013) ASEAN Regional Cooperation of Competition Policy, ERIA Discussion Paper Series, 

ERIA-DP-2013-03, page 11. 

11 Page 5. 

12 Prof. W. Lachmann (1999) The Development Dimension of Competition Law and Policy, UNCTAD Series on Issues in Competition 
Law and Policy, page 1 

13 Op. cit., page 28. 
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Fox (2012) similarly notes that developing countries may need to advance a perspective of their own and 

that, in particular, it may be relevant to take account of the World Bank’s 2008 Growth Report14 finding that 

efficient and inclusive development is critical.15 

Hamer (2012) also suggests that if there are economic stages where competition and development are 

inconsistent goals, then competition laws in developing countries should acknowledge such tension and 

articulate reasoned ways to make trade-offs between the two.16 

Competition laws tailored to the needs of developing countries may, for example, place a higher value on the 

creation of jobs, exports, import substitution and the achievement of scale economies when assessing the 

net economic benefits from otherwise anticompetitive agreements or mergers. If such emphasis increases 

the international competitiveness and participation in international trade of these countries, such tailoring is 

likely to result in long-run benefits for the integrated region.  

However, it must also be recognised that protectionist measures can have adverse effects on economic 

growth. Government policies aimed at ‘picking winners’ or protecting domestic industries are generally 

heavily criticised as resulting in long-run inefficiencies and ultimately working to the detriment of consumers. 

Competition policies may, then, need to tread this path carefully. This is recognised, for example, in the 2008 

Growth Report, which encourages inclusive growth policies but notes that ‘policy makers should resist calls 

to protect industries, firms or jobs’.17  

Competition laws may also legitimately vary to take account of the economic size of the relevant country. 

Specifically, small economies may need to be more mindful of the requirement for firms to achieve 

economies of scale in order to compete on a global market when assessing whether or not mergers are 

likely to lessen competition. It has been suggested that merger rules in small countries may need to be more 

mindful of the efficiency defence and place fewer prohibitions on cooperative agreements between SMEs.18 

Competition laws may also need to take account of any resource constraints the competition authority is 

likely to face, in terms of both financial and human capital. Financial resource constraints may limit a 

competition authority’s ability to devote significant people-hours to in-depth consideration of difficult 

economic issues or to hire specialist advisors. Limitations on available expertise, more likely in the early 

period of competition law implementation, may further reduce a competition authority’s ability to tackle more 

complex matters. Furthermore, especially in the early period of implementation, competition authorities may 

have little relevant case law to turn to or institutional experience to draw on.  

One option for managing such resource constraints, which is recognised in the Guidelines,19 is to delay the 

implementation of merger laws, as merger assessments can be particularly difficult. More prescriptive 

competition laws may also help reduce the burden on competition authorities. For example, laws that list 

prohibited behaviours or specify market share thresholds in the dominance or merger provisions may work to 

reduce the need for economic analysis. 

However, it must be recognised that these types of modifications to ‘best practice’ competition laws come at 

the cost of reducing the realisable efficiency and consumer protection benefits. They might, then, reasonably 

be considered in the context of a transitional phase rather than a permanent feature. 

The above examples illustrate that there are legitimate reasons for governments to choose to implement 

competition laws that vary between the ASEAN member states, at least in the short-term. While competition 

                                                      
14 Commission on Growth and Development (2008) The Growth Report: Strategies for Sustained Growth and Inclusive Development, 

The International Bank for Reconstruction and Development/The World Bank 

15 Eleanor M Fox (2012) Competition, Development and Regional Integration: In Search of a Competition Law Fit for Developing 
Countries, New York University School of Law, Law & Economics Research Paper Series, Working Paper No 11-04. 

16 Peter J Hammer (2012) Competition Law in Cambodia, page 3. 

17 Op. cit., page 6. 

18 See for example, Lee and Fukunaga (2013), op.cit., page 24. 

19 Page 23. 
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policy can be seen to go hand-in-hand with regional integration, it does not necessarily follow that such 

integration should be the main objective of competition policy or that competition laws should be identical 

across the region.  

The member states of ASEAN vary significantly and may have differing (second-order) objectives for their 

competition policies depending on, amongst other factors, their development, size and resources. In this 

context, the Guidelines’ explicit recognition of the need for competition policy to balance trade-offs and 

choices20 can be seen as a key strength of their design, rather than weakness.  

Furthermore, it is not evident that such variations in the competition laws are necessarily at odds with 

regional integration given current circumstances. In the longer term, competition policies that support the 

development of the lower-income Member States may well be more likely to encourage the goals of regional 

integration than imposed policies that may potentially result in a widening in the development gap. 

The four pillars of the AEC discussed above do not necessarily rely on harmonised laws but will be furthered 

by competition policies that are effective in encouraging efficiency, preventing anti-competitive conduct and 

encouraging development. 

The ability of economic integration to thrive despite differing competition laws is well illustrated through 

Australia and New Zealand’s Closer Economic Relations Trade Agreement (ANZCERTA). These two 

countries have arguably the two most well integrated economies in the region. This has been achieved 

despite some significant differences between the competition laws, which are founded on the same 

economic concepts but differ in their drafting.  

For example, in comparison to the Australian Competition and Consumer Act, the New Zealand Commerce 

Act is less prescriptive in its description of prohibitions and does not include the same per se competition law 

prohibitions found in the Australian Act, instead the Commerce Act prohibitions tend to require a rule-of-

reason competition analysis. New Zealand is also yet to pass its Commerce (Cartels and Other Matters) 

Amendment Bill, which will criminalise hard-core cartel activities whereas Australia has had criminal 

provisions in its Competition and Consumer Act since 2009. It is also notable that, rather than emulating the 

Australian laws, New Zealand developed quite distinct clauses for its Amendment Bill.21 In addition, until 

recently, the two countries took very different approaches to the regulation of infrastructure industries, with 

New Zealand adopting a more light-handed regime. 

This is not to suggest that there are no benefits to be gained from the harmonisation of laws. To the extent 

that laws can be harmonised, even if only bilaterally between those countries with goals that are most well-

aligned, this has the ability to improve the predictability of the application of competition laws in the region. 

Consistency in the laws and accompanying regimes better facilitates the use of precedents from one country 

to another, which may be particularly beneficial in the ASEAN region, where the history of competition laws 

is relatively short.   

The role of the application of competition laws 

Ultimately, the effect and effectiveness of competition laws in any country will depend on their application. 

Competition laws are enacted through institutions and applied by competition authorities. If member 

countries do not have the resources or experience required to effectively apply and enforce competition law 

and policy, this is likely to have more significant implications on the achievement of the AEC than the 

enactment of competition laws that deviate from those laid out in the Guidelines.22  

                                                      
20 Pages 3-5. 

21 Brent Fisse (2013) The Proposed NZ Anti-Cartel Law: A Key-Point Comparison 

22 See for example Phanomkwan Devahastin Na Ayudhaya (2013) ASEAN Harmonization of International Compettion Law: What is the 
most efficient option?, International Journal of Business, Economics and Law, Vol 2, Issue 3. 
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Sengupta and Dube (2008)23 contrast the experience of Mexico and Malawi to demonstrate the importance 

of establishing effective implementation regimes. In Mexico, the process of competition reforms coincided 

with broader economic reforms and the establishment of a strong and efficient Federal Competition 

Commission, which was entrusted with implementing the Competition Act. In contrast, a strong agency to 

effectively implement the competition regime and a holistic approach to macroeconomic reforms had been 

absent in Malawi. Although it is impossible to disentangle the effects of macroeconomic reforms from those 

of effective competition policy enforcement, Sengupta and Dube illustrate the implications of the different 

policies on foreign direct investment (FDI) flows in the two countries. Whereas Mexico experienced a 

significant increase in FDIs, these flows remained negligible in Malawi. 

Table 4  Foreign Direct Investment Flows (US$millions) 

 1980 1990 2000 2005 

Mexico 

(Competition laws from 1993) 

2,099 2,633 17,588 18,055 

Malawi 

(Competition laws from 1998) 

9 23 26 3 

 

Correspondingly, an emphasis on the use of sound economic principles within each jurisdiction can act to 

reduce the divergence in competition regimes in practice. Most of the benefits of harmonisation arise from 

the consistency and predictability of the application of the laws, which can be achieved by ensuring decisions 

are supported by objective evidence and that analysis is based on the fundamental economic principles that 

underpin competition law.  

The application of economic principles can also be more important than the specific wording in the relevant 

legislations. For example, proper economic consideration of whether a company has “abused its dominance” 

or “misused its market power” is unlikely to differ as between these two legal expressions. The approaches 

of the relevant competition authorities, and the corresponding guidelines they establish, therefore play a 

significant role in harmonising competition policy in the ASEAN region.  

The corollary is that a lack of focus on the economic principles may hamper regional harmonisation and the 

achievement of the AEC to a greater extent than deviations in competition policy. Poorly applied competition 

laws risk the achievement of the fundamental benefits of competition policies, including efficiency and gains 

in consumer welfare, as well as the benefits of harmonising practices across the region.   

A focus on sound and effectively applied economic principles, possibly alongside some short-term tailoring to 

the needs of individual countries, is therefore likely to be at least as important as focusing on consistency 

between competition laws themselves.  

This is demonstrated by the emphasis Australia and New Zealand have placed on ensuring cooperation 

between the ACCC and the Commerce Commission. For example, in 2013, the ACCC and Commerce 

Commission entered a co-operation agreement that gives effect to a mutual information exchange regime to 

further ensure a close working relationship between these two regulators on trans-Tasman competition, 

consumer, and telecommunication issues. In 2010 the countries passed laws enabling penalties for 

breaches of New Zealand’s competition laws to be directly enforceable in Australia and vice versa. 

In the ASEAN region, collaboration between the agencies can be expected not only to improve the 

harmonisation of the application of competition laws, but also to assist competition agencies develop the 

necessary skills and expertise to be effective. This is likely to be critical given the number of agencies that 

will still be relatively new to competition enforcement post-2015. Such cooperation is also likely to 

                                                      
23 Rijit Sengupta and Cornelius Dube (2008) Competition Policy Enforcement Experiences from Developing Countries and Implications 

for Investment  
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significantly benefit the agencies of developing countries, for which resource constraints may be especially 

significant. 

A focus of the ASEAN countries on cooperation, consultation and information exchange is therefore likely to 

be key in furthering the AEC. The Guidelines recognise the importance of such cooperation: 

 Chapter 8  provides suggestions regarding technical assistance and capacity building, which are 

aimed at strengthening national competition authorities through the sharing of skills, best practices 

and knowledge; and 

 Chapter 10 discusses the benefits of cooperation and the establishment of a regional platform to 

facilitate cooperation between competition regulatory bodies. 

It is also important to recognise that the guidelines are not a stand-alone document but rather fit into a suite 

of ASEAN publications and arrangements. For example, the ASEAN Experts Group on Competition (AEGC) 

was established in 2007 as a regional forum to discuss and cooperate on competition policy and law. In 

addition, alongside the Guidelines, sits ASEAN’s Guidelines on Developing Core Competencies in 

Competition Policy and Law for ASEAN. 

Harmonisation in the next phase of competition policy development 

Although 2015 has been set as the date at which ASEAN member states are expected to have in place 

competition policies, including laws, this can be considered the start of the journey forward rather than the 

end point. Competition laws, and the way in which they are applied, can be expected to evolve over time as 

the region develops, competition agencies gain experience, businesses become more familiar with 

requirements and the shortcomings of particular competition laws and regimes become apparent.   

Over time, the harmonisation of laws can be expected to bring additional benefits in terms of the consistency 

and predictability of the application of competition policy throughout the ASEAN region. The harmonisation of 

laws may also deepen the case law precedence that competition authorities are able to draw on when 

assessing whether conduct is anti-competitive. The deepening of applicable precedence is likely to be a 

significant benefit given the relative youth of competition laws and infrequency of cases in the region. 

The Guidelines are useful in that they provide a consistent set of competition laws that member states may 

ultimately choose to target, as short-term constraints on their ability or willingness to implement such laws 

ease. In this respect, rather than requiring the implementation of laws that may not be palatable to all 

member states at this point in time, the Guidelines contribute to the ongoing evolution of competition policy in 

the region by allowing each member country to control the pace of implementation.  

Wisuttisak and Ba Binh (2012)24 reach a similar conclusion in their discussion of the development of 

competition awareness and laws in the region: 

More time may be needed for ASEAN to have a systematic harmonization of competition law, as 

most ASEAN members have not yet able to develop a systematic set of law and enforcement 

procedure. To be able to harmonize law… at a regional level all members need strong domestic 

enforcement. Additionally, ASEAN members have diversified cultures, socio-economic environment 

and political environment; therefore it may be difficult to efficiently harmonise law similar to the EU.25 

Conclusion 

The ASEAN Guidelines on Competition Policy are not binding and do not compel member states to adopt a 

unified or consistent set of competition laws. While this may be interpreted by some as a short-coming in the 

ability of the Guidelines to further the economic integration of the region, it ultimately reflects the need to take 

                                                      
24 Op. cit. page 12 

25 Phanomkwan Devahastin Na Ayudhaya (2013), op. cit., page 5. 
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account of the diversity of the ASEAN member states and the resistance that a compulsory set of rules 

would likely have encountered. 

By setting out the fundamental requirements of sound competition law, while also allowing member states to 

tailor their laws to meet their individual objectives and resource limitations, the Guidelines provide a 

practicable approach to achieving region-wide competition policies, including laws. 

Establishing region-wide competition policies and laws is a significant step forward in the evolution of the 

AEC, even if these laws (at least initially) differ between the member states. A significant proportion of the 

anticipated benefits of competition law, in terms of regional development, efficiency and competitiveness, do 

not require that competition laws be harmonised between Member States. The more important feature is that 

the competition laws and their application effectively address the fundamental pillars of competition law, 

namely the prohibition of: 

 anti-competitive agreements (both horizontal and vertical); 

 anti-competitive unilateral conduct (abuse of dominance); and 

 anti-competitive mergers and acquisitions. 

Over time, as the region develops, agencies become more experienced, and the critical shortcomings in 

particular competition laws become evident, there will be opportunities to modify the laws and their 

application. The objectives of such modifications may include the increased harmonisation of laws, which 

could be expected to provide additional benefits, particularly with respect to the consistency and 

predictability of the application of competition laws in the region. The Guidelines potentially provide a useful 

road map for such future evolution. 
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Appendix: Summary of the main provisions of ASEAN competition laws compared with the Guidelines  

Member Country Anti-competitive agreements 

prohibitions 

Unilateral conduct prohibitions Anti-competitive merger 

prohibitions 

Exemptions on public benefit 

grounds 

Guidelines 

(2010)26 

Horizontal and vertical agreements 

that prevent, distort or restrict 

competition. 

Per Se illegal – price fixing, bid-

rigging, market sharing, limiting or 

controlling production or 

investment. 

Abuse of dominant position, 

including: 

 Exploitative behaviour 

 Exclusionary behaviour 

 Discriminatory behaviour 

Limiting production, markets or 

technical development to the 

prejudice of consumers. 

Mergers that lead to a substantial 

lessening of competition or would 

significantly impede effective 

competition. 

Voluntary or mandatory notification, 

with thresholds. 

 

Exemptions or exclusions to certain 

agreements and conduct which 

have significant countervailing 

benefits. 

May exempt specific industries or 

activities or SMEs.  

Brunei In draft 

Cambodia In draft    

Indonesia (1999)27 

Law No 5 of 1999 

Agreements as follows: 

 oligopoly/oligopsony causing 

monopolistic practices and/or 

unfair business competition; 

 price fixing;  

 price discrimination; 

 market allocation agreements; 

and 

 boycotts and closed 

agreements; 

 cartels; 

 vertical agreements causing 

unfair competition or public 

damage; and 

 tender fixing. 

Monopoly/monopsony that can 

cause monopolistic practices or 

unfair competition. 

Restrictive practices that cause 

monopolistic practices or unfair 

competition. 

Taking advantage of dominance: 

 to prevent consumers obtaining 

competitive goods and services; 

 restricting markets; or 

 obstructing competitors. 

Dominance and monopoly 

thresholds specified. 

Prohibited if cause monopolistic 

practices and/or unfair competition. 

Voluntary pre-merger; mandatory 

post-merger if meet thresholds. 

(Draft Bill to impose mandatory pre-

merger notification if thresholds 

met) 

Research cooperation agreements 

that promote or improve standard 

of living of general public. 

 

                                                      
26 Op cit. 

27 Hadiputranto, Hadinoto & Partners (2013) Guide to Competition Law in Indonesia,Ashurst (2014) Proposed reforms to Indonesian competition law (Competition newsletter, December 2014) 
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Member Country Anti-competitive agreements 

prohibitions 

Unilateral conduct prohibitions Anti-competitive merger 

prohibitions 

Exemptions on public benefit 

grounds 

Laos PDR Decree on Trade Competition unimplemented, comprehensive competition law in draft. 

Malaysia (2010)28 

Competition Act 

Horizontal or vertical agreements 

with object or effect of significantly 

preventing, restricting or distorting 

competition.  

Following agreements deemed to 

have this object: 

 price fixing; 

 market sharing; 

 limiting production, marketing, 

technological development or 

investment;and 

 bid rigging. 

Abuse of dominance (independent 

or collective). 

No presumptive threshold but 

market shares above 60% 

considered indicative of 

dominance. 

No merger control regime. Agreements that satisfy a net 

economic benefits test. 

Reasonable commercial 

justification (unilateral conduct). 

Myanmar (2015) 

Competition Law29 

Acts controlling competition, including: 

 price fixing 

 agreeing to control or limit competition 

 abusing a dominant position 

 acting to control or limit competition 

 controlling or prohibiting access to a market or resources 

 limiting or controlling investment, manufacturing, market acquisition, 

technology or research; and 

 bid-rigging 

Monopolising markets (exploitative and exclusionary actions) 

Prohibition on mergers that: 

 lead to excessive domination 

 reduce competition in 

concentrated market 

 result in market share in excess 

of threshold 

Agreements that benefit consumers 

(through listed means) 

Mergers resulting in a SME, failing 

firm defence, promotes exports, 

development of technology, 

systems or innovation. 

Philippines 

(2014)30 

Currently has sectoral approach to competition law, in December 2014, Senate approved proposed Fair Competition Act. The House of 

Representatives is yet to pass the Act. 

 

                                                      
28 Laws of Malaysia Act 712, Competition Act 2010, mycc.gov.my 

29 See DFDL (2015) Myanmar’s new Competition Law: an important first step in the right direction; Edwin Vanderbruggen, Nishant Choudhary and Chris Sheridan (2015) Myanmar’s New 
Competition Law: A Pitbull or a Paper Tiger, VDB Loi 

30 Marvin Sy (2014), Senate Oks proposed Fair Competition Act, The Philippine Star; Melissa Luz T Lopez (2015), “Fair competition bill approval on track”, Business World online. 
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Member Country Anti-competitive agreements 

prohibitions 

Unilateral conduct prohibitions Anti-competitive merger 

prohibitions 

Exemptions on public benefit 

grounds 

Singapore 

(2004)31 

Competition Act 

Horizontal agreements that have 

the object or effect of appreciably 

preventing, restricting or distorting 

competition within Singapore. 

Abuse of dominance. 

No presumptive threshold but 

market shares above 60% 

considered indicative. 

Prohibits mergers likely to result in 

substantial lessening of 

competition. 

Voluntary notification. 

Agreements that satisfy a net 

economics benefits test. 

Mergers for which economic 

efficiencies outweigh the lessening 

of competition. 

Thailand (1999)32 

Trade Competition 

Act  

Prohibits agreements that may 

amount to monopoly restrictions or 

reductions of competition through: 

 price, quantity or quality fixing; 

 agreements for dominance; 

 bid rigging; 

 market allocation; and 

 retail price maintenance. 

Dominant firms: 

 Setting unfair prices or trading 

conditions; 

 restricting or reducing supply; or 

 intervening in another’s 

business operations.  

Dominance threshold defined. 

Prohibited if results in monopoly or 

unfair competition. 

Mandatory pre-notification if 

thresholds met  

Agreements and mergers with a 

business rational or that pose no 

serious harm to economy or 

interests of consumers. 

 

 

Vietnam (2005)33 

Competition Law 

 

Agreements in restraint of 

competition comprising:  

 price fixing, 

 market sharing; 

 restrain technological 

development or investment; 

 impose unrelated conditions; 

 prevent or impede entry or 

participation in market; 

 exclusive agreements; or 

 collusion on tenders. 

(Threshold of >30% market share 

for first 5 listed) 

Dominant or monopoly firm: 

 predatory pricing; 

 unreasonable prices; 

 restraining production or 

distribution, impeding 

technological development; 

 discrimination; 

 tying and imposing unrelated 

conditions; and 

 preventing participation. 

Monopolists imposing 

disadvantageous conditions or 

unilaterally changing contracts. 

Dominance and monopoly 

thresholds defined in Act. 

Post-merger market share greater 

than 50%. 

Mandatory notification. 

Agreements that reduce costs and 

benefit consumers. 

Mergers that expand exports or 

contribute to socio-economic 

development and/or technological 

progress. Failing firm defence. 

                                                      
31 Competition Act (2004), Singapore Statutes online, statutes.agc.gov.sg 

32 Trade Competition Act BE 2542 (1999), siteresources.worldbank.org. 

33 Law on Competition (2005), National Assembly Socialist Republic of Vietnam, No. 27-2004-QH11 
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